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While it is impossible to guarantee that legal issues will not develop nor problems arise during the course of commercial dealings between a Chinese and a foreign entity, be the relationship a long-term joint venture or a transaction with a more limited life, a number of steps can be taken during and prior to the negotiation and documentation process to minimize the chances of difficulties developing later on. 

The negotiation of a commercial transaction in China is perhaps more critical to dispute avoidance than Western businesspersons may realise.  

Know what your goals are before you begin, and to make sure that they are realistic goals.

Have a clear business plan, and stick to your plan.

Select your negotiating “team” carefully.
Understand the Chinese cultural and business climate.

Do not yield on critical issues, be they substantive or procedural, simply because the Chinese resist. 


The concept and conduct of “due diligence” is often a difficult one; it runs contrary to the traditional Chinese way of doing business, based on relationships, often between “old friends”.  The questioning and probing involved in a due-diligence exercise, not to mention the request for documentation (permits, land use documents, financial statements) may appear to the Chinese to be a lack of trust in them on the part of the foreign company.


Given this, it has not been uncommon for a company new to China to yield on the issue of due-diligence, accept what information the Chinese may offer, speak only with the persons the Chinese may indicate, and proceed to closing, only to discover serious legal issues later.



It is in this regard that having experienced counsel is critical; the lawyers, especially ones skilled in the Chinese negotiation process, can ask the “hard questions,” thus saving your “face” and that of your would-be partner or customer.

Have a clear exit strategy. 

Be prepared to walk away from the deal at some point.

Do not make commitments upon which you may not be able to deliver.

Do not try to get the Chinese to agree to terms that there is a reasonably foreseeable chance that they may not be able to perform.

II.  If the negotiation is done in stages, memorialise, through some type of memorandum of understanding, which is signed by the negotiators, exactly what was agreed to at each stage; this avoids renegotiating the same points again when discussions are resumed, and, ultimately, allows for easer drafting of the definitive agreement.

III.  Recognise that the typically-lengthy US-UK style legal agreement may not be acceptable to your Chinese partner; this is one area where the foreign party can yield. Reduce the document to the clearest, most concise terms possible.  Recognise that whole sections that Western business executives don’t think twice about including in agreements are, upon reflection, unnecessary. In this regard, consider eliminating non-essential terms, such as the standard “Notice” provisions or language such as the following, excerpted from an actual agreement used by a well-known Fortune 50 US company in many of its overseas transactions: 

Section 11.6
Entire Agreement.  This Agreement, the Schedules, and the Exhibits constitute the entire agreement and understanding between the parties hereto in respect of the matters set forth herein, and all prior negotiations, writings and understandings relating to the subject matter of this Agreement (including without limitation the Offering Memorandum), other than the Confidentiality Agreement, are merged herein and are superseded and cancelled by this Agreement. Other than as expressly set forth in this Agreement and the Schedules and Exhibits, no representations, warranties, covenants, agreements or conditions, express or implied, whether by statute or other​ wise, have been made by the parties hereto.

Section 11.7.
Amendment and Waiver.  This Agreement may be amended, modified, supplemented or changed in whole or in part only by an agreement in writing making specific reference to this Agreement and executed by each of the parties hereto. Any of the terms and conditions of this Agreement may be waived in whole or in part, but only by an agreement in writing making specific reference to this Agreement and executed by the party that is entitled to the benefit thereof.

Section 11.8.
Binding Agreement and Successors.  This Agreement shall be binding upon and shall inure to the benefit of the parties hereto and their respective successors and permitted assigns; provided, however, that prior to the consummation of this Agreement the rights of the parties hereunder may not be assigned, and provided that the obligations of the parties hereunder may not be delegated, in whole or in part, without the prior written consent of the other party hereto.

Section 11.9.
No Third Party Beneficiaries.  Nothing in this Agreement is intended to confer upon any Person other than the parties hereto any rights or remedies.

Eliminating these types of terms will make negotiations easier, because these relatively minor points will not be the subject of lengthy discussions, not to mention the difficulty of translating this obtuse language into Chinese. 

IV.  As the transaction terms are ultimately reduced to a formal, final agreement, make sure that the parallel Chinese and English texts are identical. 
V.  In the negotiation of “choice of law” provisions, China legal counsel have succeeded of late in securing the Chinese party’s (and, in at least one instance, the Chinese governmental approving agency’s) assent to use “the law of the Hong Kong Special Administrative Region of the People’s Republic of China” as the controlling law.  

The basis for counsel’s argument in favour of designating Hong Kong law was three-fold: Since 1997, the former British colony has been part of the PRC, under a “one country, two systems” status. Secondly, as China is a “civil” rather than a “common law” country and as the Chinese legal system is still developing and maturing, there does not exist any significant body of “case law” or precedents to assist arbitrators in resolving contractual disputes. On the other hand, more than 150 years of Hong Kong legal precedents (including, admittedly, decisions of the Privy Council of the British House of Lords) do exist, allowing such an arbitrator access to a vast body of law dealing with commercial disputes. Lastly, as China does have a civil law system, the decisions are not binding precedents but only advisory.

VI.   Use experienced professionals.  Relying on the services of professionals—consultants, auditors and legal counsel—skilled and experienced in negotiating, structuring and documenting China-related business matters. While virtually all of the major accounting firms have a China presence, even the largest of companies often finds it necessary to go beyond their usual outside counsel to a law firm possessing the requisite talents.

VII.   Recognize that the Chinese have traditionally viewed contracts as “memorializing the relationship,” rather than setting hard any fast terms (even as to pricing); be prepared to “re-negotiate” even the most basic or material of terms.  Practice patience, negotiate and re-negotiate calmly, and disregard the American practice of “racing to the courthouse” on the first “anticipatory breach”.
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